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JUSTICE COMMITTEE 
 

AGENDA 
 

36th Meeting, 2015 (Session 4) 
 

Tuesday 15 December 2015 
 
The Committee will meet at 9.45 am in the David Livingstone Room (CR6). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Interception of communications by Police Scotland The Committee will take 

evidence from— 
 

Deputy Chief Constable Neil Richardson, Designated Deputy for the Chief 
Constable, Police Scotland; 
 
John Foley, Chief Executive, Scottish Police Authority; 
 

and then from— 
 

Michael Matheson, Cabinet Secretary for Justice, Ian Kernohan, Police 
Division, and Graeme Waugh, Police Division, Scottish Government. 
 

3. Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee will 
take evidence on the Bill at Stage 1 from— 

 
Michael Matheson, Cabinet Secretary for Justice, Philip Lamont, Criminal 
Justice Division, Patrick Down, Criminal Justice Division, Ian Fleming, 
Safer Communities Division, and Catherine Scott, Directorate for Legal 
Services, Scottish Government. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
Litigants in Person (Costs and Expenses) (Sheriff Appeal Court) Order 
2015 (SSI 2015/398). 
 

5. Work programme: The Committee will consider its work programme. 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by the clerk 
 

J/S4/15/36/1 

Private paper 
 

J/S4/15/36/2 (P) 

Agenda item 3  

Paper by the clerk 
 

J/S4/15/36/3 

Private paper 
 

J/S4/15/36/4 (P) 

Abusive Behaviour and Sexual Harm (Scotland) Bill, 
accompanying documents and SPICe briefing  
 

  

Written submissions received on the Bill  
 

  

Agenda item 4  

Paper by the clerk 
 

J/S4/15/36/5 

Litigants in Person (Costs and Expenses) (Sheriff Appeal 
Court) Order 2015 (SSI 2015/398)  
 

  

Agenda item 5  

Private paper 
 

J/S4/15/36/6 (P) 

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/92672.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/92672.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93304.aspx
http://www.legislation.gov.uk/ssi/2015/398/contents/made
http://www.legislation.gov.uk/ssi/2015/398/contents/made
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Justice Committee 

36th Meeting, 2015 (Session 4), Tuesday 15 December 2015 

Interception of communications by Police Scotland 

Note by the Clerk  

Purpose 

1. This paper provides background information in advance of the Committee’s 
15 December evidence session on the interception of communications by Police Scotland. 
 
Background 

2. The Acquisition and Disclosure of Communications Data Code of Practice 20151 
requires law enforcement agencies2 in the UK to seek judicial authorisation when applying 
for communications data to identify or determine journalistic sources.3  
 
3. The independent Interception of Communications Commissioner is responsible for 
keeping under review the interception of communications and the acquisition and 
disclosure of communications data by intelligence agencies, police forces, and other public 
authorities. The Commissioner reports to the Prime Minister twice a year. In his half-yearly 
report4 of 16 July 2015, the Commissioner found that “since 25 March, when the revised 
code came into force, two police forces have acquired communications data to identify the 
interactions between journalists and their sources in two investigations without obtaining 
judicial approval”. He explained that his office was in the early stages of investigating 
these breaches. Media reports at the time suggested that Police Scotland was one of the 
two forces under investigation. 
 
4. The newly appointed Commissioner5, the Rt Hon Sir Stanley Burnton, published his 
findings on the investigation in a statement of 25 November, naming Police Scotland-- 
 

“I concluded that there had been contraventions of the Acquisition and Disclosure 
of Communications Data Code of Practice 2015 in respect of five applications for 
communications data submitted by Police Scotland relating to one investigation. 
It is evident from these applications that Police Scotland sought communications 
data in order to determine either a journalist’s source or the communications of 
those suspected to have been acting as intermediaries between a journalist and 
a suspected source. In contravention of Paragraph 3.78 of the Code, judicial 
approval was not obtained to acquire this communications data.” 

 
5. The Commissioner went on to say that “I am satisfied that four individuals were 
adversely affected by these contraventions and that the failures identified can properly be 

                                            
1
 The Acquisition and Disclosure of Communications Data Code of Practice. 

2
 Law enforcement agencies include police forces, the National Crime Agency and Her Majesty’s Revenue 

and Customs.  
3
 This change to the Code of Practice came into effect in March 2015 in response to the IOCC’s 

recommendations in its inquiry into the use of Chapter 2 of Part 1 of the Regulation of Investigatory Powers 
Act to identify journalistic sources.  
4
 IOCCO’s Half-yearly report to the Prime Minister (16 July 2015). 

5
 The previous Commissioner, the Rt Hon Sir Anthony May demitted office on 31 May. The IOCCO advised 

the Committee on 24 September that this investigation was almost complete but that the findings could not 
be published until a new Commissioner was appointed.  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/426248/Acquisition_and_Disclosure_of_Communications_Data_Code_of_Practice_March_2015.pdf
http://www.iocco-uk.info/docs/2015%20Half-yearly%20report%20(web%20version).pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/20150925IOCCOtoCG.pdf
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viewed as reckless”. He added that Police Scotland had also breached the code, in two of 
the five cases, by failing to ensure that the “designated person” within the force who 
approved the interception had been insufficiently independent of the relevant investigation. 
Finally, he stated that Police Scotland’s actions had shown insufficient consideration of 
Articles 8 and 10 of the European Convention on Human Rights. The Commissioner 
advised that he had provided those affected with information to enable them to engage 
with the Investigatory Powers Tribunal6 if they wished to do so. He added that “I recognise 
the comprehensive review that Police Scotland conducted and wish to emphasise that 
Police Scotland has put in place significant measures in order to prevent any recurrence of 
such contraventions”. 
 
6. Police Scotland’s released a statement7 on 25 November in which it said it “did not 
adhere to the new guidelines covering access to communications data during a recent 
investigation into alleged serious breaches of information security”, adding “for the 
purposes of clarification, none of the applications concerned a journalist”. It went on to say 
that “the IOCCO has noted that there was no evidence of an intentional act by Police 
Scotland to avoid the requirements of the Code” and that “a detailed action plan was put in 
place as soon as the issue was highlighted by IOCCO and no further recommendations 
have been made to Police Scotland”. 
 
7. Statements were also released by the Scottish Police Authority8 and the Cabinet 
Secretary for Justice9 on 25 November. In its statement, the SPA said that it had— 
 

“today written to Police Scotland to seek their formal assurance that action has 
already been taken to ensure there is no re-occurrence of these issues. The SPA 
considers there are wider considerations raised by this case that would warrant 
further independent assurance work. That is why we have requested that HM 
Inspector of Constabulary in Scotland carry out an in depth assurance review of 
the effectiveness and efficiency of Police Scotland’s counter corruption practices”. 

 
8. The SPA also said it hoped that the review could be progressed in order for a final 
report to be made available in the spring of 2016.  
 
9. In his statement, the Cabinet Secretary said “it is clear Police Scotland’s actions in 
accessing communications data have fallen short of the standards expected and I 
welcome today’s announcement by the SPA that they have asked HMICS to review the 
robustness of procedures around Police Scotland counter corruption practices”. 
 
Next steps 
 
10. The Committee will take evidence from Police Scotland and the SPA, followed by the 
Cabinet Secretary for Justice, in relation to the interception of communications by Police 
Scotland on 15 December. 

                                            
6
 The Investigatory Powers Tribunal was established in October 2000 under the Regulation of Investigatory 

Powers Act 2000 and provides a right of redress for anyone who believes they have been a victim of 
unlawful action under RIPA or wider human rights infringements in breach of the Human Rights Act 1998. 
The Tribunal investigates two types of application: (1) interference complaints against a broad range of 
public authorities using covert techniques regulated under RIPA and (2) human rights claims. Applications 
relating to interference complaints against public authorities may instead be made to the ordinary courts 
instead of the Tribunal. 
7
 Police Scotland statement on IOCCO’s findings (25 November 2015).  

8
 SPA statement on IOCCO’s findings (25 November 2015).  

9
 Cabinet Secretary for Justice statement on IOCCO’s findings (25 November 2015).  

http://www.scotland.police.uk/whats-happening/news/2015/november/police-scotland-iocco-statement
http://www.spa.police.uk/news/316304/
http://news.scotland.gov.uk/News/IOCCO-Police-Scotland-Investigation-1fa8.aspx
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Justice Committee 

36th Meeting, 2015 (Session 4), Tuesday 15 December 2015 

Abusive Behaviour and Sexual Harm (Scotland) Bill 

Note by the Clerk 

Purpose 

1. This paper provides some background information in advance of the 
Committee’s fourth and final evidence session on the Abusive Behaviour and Sexual 
Harm Bill to be held on 8 December. The Committee will hear from the Cabinet 
Secretary for Justice and Scottish Government officials.  
 
Background to the Bill 

2. Following the publication of Equally Safe: Scotland's strategy for preventing 
and eradicating violence against women and girls in June 2014, the Scottish 
Government undertook a consultation exercise in March of this year, aimed at 
reforming the law to address domestic abuse and sexual harm offences (Equally 
Safe – Reforming the criminal law to address domestic abuse and sexual offences).  
 
3. The consultation sought views on the proposal to create specific criminal 
offences for domestic abuse and for the non-consensual sharing or distribution of 
private images. In addition, the consultation also sought views on three additional 
reforms intended to improve how the justice system addresses crimes of domestic 
abuse and sexual offending, including: 
 

 Introducing statutory jury directions for sexual offence cases 

 Allowing cases of sexual offences against children committed elsewhere in 
the UK to be prosecuted in Scotland, and  

 Expanding the disposals available to the court to protect victims from 
harassment. 

 
The Bill 

4. The Abusive Behaviour and Sexual Harm (Scotland) Bill was, along with 
accompanying documents, introduced in the Parliament on 8 October 2015 by the 
Cabinet Secretary for Justice, Michael Matheson. According to the Scottish 
Government, the Bill’s overarching objective is to improve how the justice system 
responds to abusive behaviour, including domestic abuse and sexual harm, which 
will help to improve public safety by ensuring that perpetrators are appropriately held 
to account for their conduct. 

5. The Bill deals with a number of distinct areas:  

 Section 1 enables offences involving the abuse of a partner, or ex-partner to 
be treated as aggravated offences, meaning that the convicted person may be 
liable to a tougher sentence;  

 

http://www.gov.scot/Resource/0047/00473932.pdf
http://www.gov.scot/Resource/0047/00473932.pdf
http://www.scottish.parliament.uk/S4_Bills/Abusive%20Behaviour%20and%20Sexual%20Harm%20(Scotland)%20Bill/SPBill81S042015.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/92672.aspx
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 Section 2 creates a new offence of disclosing, or threatening to disclose, an 
intimate photograph or film. The Committee would be particularly interested in 
hearing views on whether there is a gap in the law that justifies the creation of 
a new offence and, if so, whether the definition of the offence in section 2 is 
sufficiently robust; 

 

 Section 5 amends current law to allow non-harassment orders, in some 
circumstances, be granted against individuals who have not been convicted of 
misconduct towards another person;  

 

 Section 6 would require a judge to give particular directions to the jury in 
sexual offence cases about whether to draw inferences from particular 
evidence being led or not led;  

 

 Sections 7 and 8 would enable the Scottish courts to prosecute sexual 
offences against children or young people committed elsewhere in the UK; 

 

 Chapters 3 and 4 of Part 2 would reform the system of civil orders available 
to protect individuals and communities from individuals considered to be at 
risk of causing sexual harm. 

 
Stage 1 scrutiny 

6. The committee issued its call for written evidence on 13 October 2015, with a 
closing date of noon on 17 November 2015.  
 
7. Scrutiny at stage 1 involves consideration of the Bill’s general principles. In 
the case of this Bill, this involves hearing views on whether the provisions contained 
within the Bill would strengthen the law to protect victims of abusive behaviour and 
sexual harm. The Committee has agreed the following schedule for oral evidence: 
 

 17 November - Legal professionals, Police Scotland and academics 

 24 November – Children’s Commissioner, Scottish Human Rights 
Commission and third sector organisations mainly representing victims of 
sexual crime and domestic abuse 

 8 December - judiciary (Lord Justice Clerk and Sheriffs’ Association) 

 15 December – Scottish Government 
 
8. Following consideration of oral and written evidence the Committee will 
publish its Stage 1 report early in the New Year.  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93068.aspx
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Justice Committee 
 

36th Meeting, 2013 (Session 4), Tuesday 15 December 2015 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the following negative instrument: 
 

Litigants in Person (Costs and Expenses) (Sheriff Appeal Court) Order 2015 
(SSI 2015/398) 

 
Introduction 
 
2. This instrument extends the application of the Litigants in Person (Costs and 
Expenses) Act 1975 to civil proceedings in the Sheriff Appeal Court. The effect is to 
allow a party litigant in such proceedings, in whose favour an order for expenses has 
been made, to recover sums in respect of work done by the party litigant in connection 
with the proceedings, and expenses and losses incurred. These are the same items as 
a represented litigant can claim. 
 
3. The instrument comes into force on 1 January 2016. 
 
4. Further details on the purpose of the instrument can be found in the policy note 
(see below). An electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/ssi/2015/398/contents/made 
 
Consultation 
 
5. The policy note on the instrument states that Lord President’s Private Office was 
engaged in the technical drafting of the Order given interactions with the package of 
acts of sederunt that the Scottish Civil Justice Council is preparing.  No formal 
consultation has taken place on the Order as it was being made as a consequence of 
the Courts Reform (Scotland) Act 2014, which had already been the subject of 
separate consultation exercises. 
 
Delegated Powers and Law Reform Committee consideration 
 
6. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 1 December 2015 and agreed that it did not need to draw 
it to the attention of the Parliament on any grounds within its remit. 

Justice Committee consideration 
 
7. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 11 January 2016. 
 
8. Further details on the procedure for negative instruments are set out in Annexe A 
of this paper. 
 

http://www.legislation.gov.uk/ssi/2015/398/contents/made
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Policy Note: Litigants in Person (Costs and Expenses) (Sheriff Appeal Court) 
Order 2015 (SSI 2015/398) 
 
1. The above instrument is made in exercise of the powers conferred by 
section 1(2)(c) of the Litigants in Person (Costs and Expenses) Act 1975 (“the 1975 
Act”).  The instrument is subject to the negative procedure.  
 
Background  

 
2. The 1975 Act allows a party litigant in civil proceedings in whose favour an 
order for expenses has been made to recover sums in respect of work done by the 
party litigant in connection with the proceedings, and expenses and losses incurred. 
These are the same items as a represented litigant can claim.  The 1975 Act has 
applied from the outset to the sheriff court, the Scottish Land Court and the Court of 
Session and it was applied to the UK Supreme Court on its creation in 2009.  Prior to 
the 1975 Act, the position was that a party litigant was not entitled to recover 
expenses. 
 
Policy objectives  
 
3. Article 2 of the Order extends the scope of the 1975 Act to the Sheriff Appeal 
Court (Civil). Therefore the Order ensures consistency across all courts by extending 
the 1975 Act to allow a party litigant in civil proceedings in the Sheriff Appeal Court 
(Civil) in whose favour an order for expenses has been made to recover sums in 
respect of work done by the party litigant in connection with the proceedings, and 
expenses and losses incurred.  
 
Consultation  

  
4. Technical engagement on the drafting of the Order has been had with the Lord 
President’s Private Office given interactions with the package of acts of sederunt that 
the Scottish Civil Justice Council is preparing.  No formal consultation has taken place 
on the Order as it is being made as a consequence of the Courts Reform (Scotland) 
Act 2014, which has already been the subject of separate consultation exercises.   
 
Impact Assessments 
 
5. No impact assessments are required in consequence of this Order. 
  
Scottish Government 
Justice Directorate 
19 November 2015 
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ANNEXE A 
 
Negative instruments: procedure 
 
Negative instruments are instruments that are “subject to annulment” by resolution of 
the Parliament for a period of 40 days after they are laid. All negative instruments are 
considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  
 
Under Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  
 
If the motion is agreed to by the lead committee, the Parliamentary Bureau must then 
lodge a motion to annul the instrument to be considered by the Parliament as a whole. 
If that motion is also agreed to, the Scottish Ministers must revoke the instrument.  
 
Each negative instrument appears on the Justice Committee’s agenda at the first 
opportunity after the Delegated Powers and Law Reform Committee has reported on 
it. This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow the Committee to 
gather more information or to invite a Minister to give evidence on the instrument. In 
other cases, the Committee may be content simply to note the instrument and agree to 
make no recommendations on it. 
 
 
Guidance on subordinate legislation 
 
Further guidance on subordinate legislation is available on the Delegated Powers and 
Law Reform Committee’s web page at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.as
px 
 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.aspx

	J/S4/15/36/A
	JUSTICE COMMITTEE
	AGENDA
	36th Meeting, 2015 (Session 4)
	Tuesday 15 December 2015
	Peter McGrath
	Clerk to the Justice Committee
	Room T2.60
	The Scottish Parliament
	Edinburgh
	Tel: 0131 348 5195
	Email: peter.mcgrath@scottish.parliament.uk

	Paper by the clerk
	Paper by the clerk
	Paper by the clerk
	2. This instrument extends the application of the Litigants in Person (Costs and Expenses) Act 1975 to civil proceedings in the Sheriff Appeal Court. The effect is to allow a party litigant in such proceedings, in whose favour an order for expenses has bee
	Negative instruments are instruments that are “subject to annulment” by resolution of the Parliament for a period of 40 days after they are laid. All negative instruments are considered by the Delegated Powers and Law Reform Committee (on various tech...
	Under Rule 10.4, any member (whether or not a member of the lead committee) may, within the 40-day period, lodge a motion for consideration by the lead committee recommending annulment of the instrument.
	If the motion is agreed to by the lead committee, the Parliamentary Bureau must then lodge a motion to annul the instrument to be considered by the Parliament as a whole. If that motion is also agreed to, the Scottish Ministers must revoke the instrum...
	Each negative instrument appears on the Justice Committee’s agenda at the first opportunity after the Delegated Powers and Law Reform Committee has reported on it. This means that, if questions are asked or concerns raised, consideration of the instru...




